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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

ST. REGIS ENTERPRISES, LLC
NLRB CaseNo. (7-CA-170591

COA Case No. I 6 F-‘Ag([\)g\

V. !

Petitioner,

NATIONAL LABOR RELATIONS
BOARD and CAROLINE LETT

Respondents,

PETITION FOR REVIEW OF DECISION AND ORDER OF
THE NATIONAL LABOR RELATIONS BOARD

Pursuant to Rule 15(a) of the Federal Rules of Appellate Procedure
Petitioner ST, REGIS ENTERPRISES, LLC., a Michigan Limited Liability
Company, hereby petitions the United States Court of Appeals for the Sixth
Circuit for review of, and respectfully requests that the Court set aside, the

Decision and Order entered by Respondent National Labor Relations Board on
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October 27, 2016, in Case No. 07-CA-170591, which is reported at 364
NLRB No. 137; attached hereto as Exhibit “A”.

Respectfully submitted,
Lewis & Munday, P.C.

By: /s/ Samuel E. McCargo

Samuel E. McCargo (P25298)

535 Griswold, Suite, 2300

Detroit, Michigan 48226
Dated: November 4, 2016 313-961-2550

Attorney for Petitioner
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UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT

ST. REGIS ENTERPRISES, LLC

Petitioner, NLRB Case No. 07-CA-170591

COA Case No.
V.

NATIONAL LABOR RELATIONS
BOARD and CAROLINE LETT

Respondents.

CERTIFICATE OF SERVICE

Pursuant to Rule 15(c) of the Federal Rules of Appellate Procedure, the
undersigned certifies that one copy ST, REGIS ENTERPRISES, LLC.’s petition
for review of the October 27, 2016 Decision and Order of the National Labor
Relations Board is being served this 4th day of November, 2016, by United States

mail, first-class postage prepaid, upon the following:

1) By United States Mail, First-Class Postage Prepaid
Ms, Caroline Lett
13525 Dean St.
Hamtramck, M1 48212
Charging Party

2) By Email
Robert Drzyzga
Counsel for the General Counsel
National Labor Relations Board, Region Seven
477 Michigan Ave Rm 300
Detroit, Michigan 48226-2543
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Robert.drzyzga@nlrb.gov
Attorney for NLRB Region 7

And

NLRB

Office of the Executive Secretary
National Labor Relations Board

1015 Half Street SE

Washington, D.C. 20570-0001
Headquarters information: 202-273-1000
Alternative Number: 202-273-1991
Attorney for the NLRB
ExecSec@nlrb.gov e-Service@nlrb.gov

3) By United States Mail, First-Class Postage Prepaid

Ruth E. Burdick

Deputy Assistant General Counsel

NLRB's Appellate and Supreme Court Litigation Branch
National Labor Relations Board

1015 Half Street SE

Washington, D.C. 20570-0001

Headquarters information: 202-273-1000

Alternative Number: 202-273-1991

Attorney for the NLRB

And

NLRB

Office of the Executive Secretary
National Labor Relations Board

1015 Half Street SE

Washington, D.C. 20570-0001
Headquarters information: 202-273-1000
Alternative Number: 202-273-1991
Attorney for the NLRB
ExecSec@nlrb.gov e-Service@nlrb.gov

And
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Robert Drzyzga
Counsel for the General Counsel
National Labor Relations Board, Region Seven
477 Michigan Ave Rm 300
Detroit, Michigan 48226-2543
Robert.drzyzga@nlrb.gov
Attorney for NLRB Region 7
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EXHIBIT A




Cas'e: 16-2_562

NOTICE This opinion I mbjecf to jormal vevision before pub[fcaﬂon in rbe
bownd volures of NLRB decisions, Redders are requested to-natlfy the Ex-
ecutive Secratary, National Labor Relations Board, -Washington, D.C.

. 20570, of any typographical of other formal errors so that corrections.can
be nchiced b the bound voluntes, .

St. Regis Enterprises, LLC-and Carolme Lett; Case T

07-CA-170591
October 27,2016
b ' DECISION AND ORDER

BY CHAIRMAN PEARCE, AND MEMBERS MSCMARRA
AND MCFERRAN -

The General Counsel séeks a default judgment in this

case on the ground that the Respondent, St. Regis Enter-

prises, LLC, has failed to file .a timely answer to the
complaint, Upon a charge filed by Caroline Lett on Feb-
ruary 23, 2016, and an smended charge filed on April

20, the. General Counsel issued a- complaint and notice of -

hearing on May 31, alleging that the Responident violated
Section 3(a)(3) and (1) of the Act by discharging Lett,
and violated Section 8(2)(1) of the Act by coercively
interrogating her and by maintaining several employee

work rules and policies. Although it was properly served’

with copies. of the cherges and the complaint, the Re-
spondent failed to file an answer.

On Iuly 14, the General Counsel filed w1th the Board a
Motion for Default Fidgment. - On July 20, the Board
issued an Order transferring the proceeding to the Board
and a Notice to Show Cause why the General Counsel’s
motion should not be granted. Alse on July 20, the Re-

spondent filed a response to the General Counsel’s Mo-

tion for Defanlt Judgment and a Motion for an Enlarge-
ment of Time to file an answer (o the complaint, with an
answer attached. On August 3, ‘the Respondent filed a
response to the Notice to Show Cause; On August 10,
the General Counsel filed a reply:

" Ruling on Motion for Default Judgment

Section 102.20 of the Board’s Rules and Regulations
provides that the allegations in a complaint shall be
deemed admitted if an answer is not filed within 14 days
from the service of the complaint, unless good eause is
shown. The complaint in this case affirmatively stated
that an answer “must be received by [Region 7] on or
before June 14,” and that if no answer was filed, of an
answer was filed untimely, “the Board may find, pursu-
ant to a Motion for Default Judgment, that the allegations
in the complaint are true.” In addition, the General
Counsel’s motion asserts, and the Respondent admits,
that Region 7 twice extended the deadline for filing an
answer. First, by a warning letter dated June 17, Region
7 advised the Respondent that unless it received an an-

1 Al dates are-in 2016 uniess otherwise stated.
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swer by June 24, it would ﬂle a riotion for default ]udg~
ment, The Resporident did net file an answer or request

. an extension of time to file one, Instead, Jason. Wilson, -
“the Reépondent’s attorney of record since May 3, fileda

letter by facsimile transmission on June 29 stating that he
no longer represented the Respondent In another warn- 7
ing letter dated hily 6, Region 7 acknowledged the extant

© lack of counsel and advised the Respondent that unless it

received an answer by July 13, “accompanied by a
statement indicatirig the reason-for its late submission,” it
would file a motion for default judgment,

Despite receiving the complaint and the Region’s two
warning letters, the Respondent neither filed an Answer
nor requested an extension of time to do so before any of
the deadlines passed. In fact, it did not attempt to file an
answer until July 20, 6 days after the General Counsel

~had filed the Motion for Default Judgment with the

Board, Tnthe documents filed on that date-Respondent’s

opposition to default judgment and its motion_for- en-
largement of time to file an answer—and in ifs response to
the Notice' to Show: Cause filed on August 3, the Re-

~ spondent makes several argurrents in support of the con-

tention that it has established good cause to file the an-
swer. For the reasons set forth below, and contrary to

" our dissenting colleague, we ﬁnd no ment in these argu-

ments,
Section 102.111(c) of the Board's Rules- :provides that

answers'to 8 complamt “may be filed within a reasonable - =
time after the time prescribed by these rules only upon

good cause shown based on.excusable neglect and when -
no undue prejudice would result.” It also requires that a

+ ‘party secking to file a document beyond the prescribed

time “shall file, along with the document, a motion that
states the grounds retied on for requesting permission to
file vmtimely. The specific facts relied on to support the
motion shall be set forth in affidavit form and sworn to
by individuals with personal knowledge of the facts.”.
First, we note that the Respondent did not file an an-
swer to the complaint or request an extension of time to
file an answer by-the June-14, 24, or July 13 deadlines. It -

.did not request an “enlargernent” of time to file an an-

swer until after the Motion for Default Judgment was
filed. The Board has sfated that a party's “failure to
promptly request an extension of time to file an answer is
a facfor demonstrating lack of good cause.” Day &

o Zimmerman Services, 325 NLRB-1046, 1047 (1998}; see

also V. Garofale Carting, 362 NLRB No. 170, slip op. at
1 (2015), and Dong-A Daily North America, 332 NLRB
15, 16 (2000). Furthermore, on July 20, when the Re-
spondeht filed an answer, it did not comply with the ex-
press Instructions for doing so in Section 102.111(c).
That is, its motion. stating the grounds for requesting
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permission to file ‘an untimely answer was not accompa-
nied by the required sworn affidavit from an individual

with personal knowledge of the facts relied on to support
the motion. A supporting affidavit was not provided
until 2 weeks later, on August 3, as an attachment to the
Respondent’s respotise to' the Board’s Notice to Show
Cause. In Elevator Constructors Local 2 (Unitec Eleva-
tor Services Co,),337 NLRB 426, 428 (2002), tlie Board
announced- that in all matters raising excusable neglect
igsues, the- Board would “sirictly adhere to cur rule that
the specific facts relied on to support the motion to ac-
cept a late filing shall be sot forth in affidavit form and
sworn to by individuals with pérsonal knowledge of the

facts.” Because the Respondent did not submit the facts

in the required affidavit form, its untimely answer was
improperly filed. See V. Garofalo Car!mg, supra, 362
"NLRB No. 170, slip op. at 1.

Moreovet, neither the unsworn factual assertlons the
Respondent provided in support of its July 20 motions
nor. the sworn assertions in its response to the Notice to
Show Cruse demonstrate good cause for its failure to file
a timely answer. The Respondent argues that it is “unso-

phisticated in emerging and -changing NLRA principles

jmpacting it as an employer” and “lack(s] experience and
expertise in NLRB proceedings.” Yet, the Respondent

did not tack expericnced legal support at all times in this-

matter, The Respondent was originally represented in

this proceeding, by - Stephen Kursman of the ‘Demorest

Law Firm. During the precomplaint investigatory peri-
od, Kursman provided responses to the unfair labor prac-
tice allegations, with supporting exhibits, in lettets sent

to Region 7 on March 15, 16, and 23. On May 3, attor- -

ney Wilson replaced Kursman and contimued as- the Re-
spondent’s counse] until at least June 29, when he noti-

fied the Respondent and the Region that he was with-

drawing from representation. Thereafter, according to
" the Respondent, Wilson contacted the Lewis & Munday

law firm on July 15 and formally engaged that firm, and.

its counsel Samuel McCargo, to represent the Respond-
ent in this proceeding. -

The Respondent contends in its response to the Notice
- to Show Cause that Wilson took this action because “he
. ‘concluded that his Iack of knowledge and experience in
this aréa of the law made it ethically imperative that he
immediately withdraw.”
explanation why it took Wilson almost a menth after
issuance of the complaint, and 15 days after the original
deadline for filing an answer, to conclude that he could
not adequately represent it, or why it took until July 15 to

The Respondent provides no

contact and secure representatlon by current counsel.?
The Respondent also contends in its response to the No-
tice to Show Cause that it replaced Kursman and his firm
because of a pérceived conflict of interests between the -
Respondent’s owners and the company managing the
hotel’s operations. Notwithstanding the claimed-concern
that Kursman was not representing the Respondent’s

interests, the July 20 motions and -the response to the

Notice to Show Cause filed by the Respondent’s current
counsel repeatedly rely on the evidence prov1ded by
Kursman during the investigatory stage as & “complete,
elear, and comprehenswe answer” to the unfair labot
practice allegations. It is well-established that informal
statements of position in response to a charge, such-as

" the ones the Respondent submitted prior to-the com-

plaint’s issuance here, are insufficient to constitute an-
swers to the complaint. See, e.g,, Unlimited Security,
Inc., 338 NLRB 500, 500 (2002);. Bricklayers Local 31,

'309 NLRB 970, 970 (1992), enfd. mem. 992 F.2d 1217
. (6th Cir. 1993); Wheeler Mfg. Corp., 296 NLRB 6, 6

(1989). However, the Respondent fails to provide any.

" explanation why this previously submitted “complete, .

clear, and comprehensive” information was insufficient
to enable Wilson, ani experienced attorney; to prepare and
timely file the required answer to the complaint. In any

_event,- the- replacement of Kursman with Wilson was

analogous to “upheaval in [a] law practice,” which the
Supreme Court has instructed is entitled to little weight
in determining whether the failure to meet a filing dead- -
line was the result of excusable neglect.’” Under these
circumstances, while the Respondent was without repre-
sentation from June 29 until July 19, the Board's practice

“of “show[ing] some leniency toward a pro se litigant’s

efforts to comply with our procedural rules” does not
apply to our evaluation of the Respondent’s failure to file
a timely answer to the complaint. Moo & Qink, Inc.,
356 NLRB 1249, 1250 (2011) (internal citation omitted).

® The General Counsel correctly notes, as a matter of Board public
record, that both, Wiison and Mc.Cnrg’o tepresented the St. Regis Hotel
in proceedings before the Board in Cases 07-CA-051072 (McCargo),
07-CA-050715 (McCarga), 07-CA-051142 (Wllson) 07-CA-051513
(W itson), and 07-CA~051369 (Wilson), -

3 Pioneer Investment Services Co, v. Brunswick Assac!ares Lid,
Partnership, 507 U,S, 380, 398 (1993), See also Elevafor Constructors
Local 2 (Unitec Elevator Services Co,), 337 NLRB at 426 (stating
Pioneer Investment Services-Co, has guided Board decisions as to what
circurnstariees constitute excusable negiect under See, 102.111(c)). . ‘

4 Our dlssemmg colleague would find that the Respondent’s neglect
in filing its answer was excusable beosuse the Respondent experienced
difficulties in securing counsel, We disagree. Wliete, as here, a party
repeatedly disregards deadlines and fails to premptly request an exten-
sion of time, the Board has consistently hefd that “merely being unrep~
resented by counsel does not establish a good cause explanation for
failing to file a timely answer,” Patrician Assisted Living Faeilify, 339
NLREB 1153, 1153 (2003},
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Second, the Respondent argnes that because Region 7
was aware of the Respondent’s changes in legal repre-
sentation, it should have further expanded- the time for
filing an answer for a few more days. We disagree, The

-Region had already sua sponte extended the time. for fil-

~ ing an answer for 1 month, from June 14 to July 13, in
- connection with its two. warning letters. ‘It had no obliga-

tion or good reason to de]ay further the filing of a motion

for default judgment.’ Despite repeated extensions and
warnings, the Respondent’s untimely answer “was ex-
tracted only as.a consequence of the General Counsel’s
filing of 2 [default judgment] motion.” Patrician Assist-
ed Living Facility, 339 NLRB at 1154..

Third, the Respondent contends that the' Federal Rules

of Civil Procedure suppott a resoiutxon of this case based
on a determination of the merits or arguments presented.

rather than by default jiudgment, But, as the Board has
explained,; there are important differences between feder-
el civil litigation anid Board administrative process. Id.;
sec also Morgan's Holiday Markets; 333 NLRB 837, 839
(2001). Here, the administrative process had been un-
derway for almost 4 months before the deadline for filing
"an answer fo the complaint. This js not analogous to a
defendant in federal. civil litigation where often the ser-
vice of the complamt is the defendant’s. fixst notxce ofa
legal clan'n agamst it

Citing Roy Spa, LLC,-363 NLRB No, 183 (2016), our colleague also
contends that the Board hes excused similarly untimely responses by
other parties and the General Counsel. In Ray Spa, the Board excused
the General Counsel’s delayed filing because it found the 2013 shut-
down of the Federal Govemment fo be an extraordinery intervening
event, Contrary to the suggest:on of our colleague, the Board has uni-
formly rejected untimely filings in the absence of a showing of excise-
ble negiect or extraordinary circumstances, Here, the Respondent has
made ng such showing. -

* The Region’s actions were fully . consistent with the nonblndmg -

provisions of Sec. 10280,3 of the Board’s Casehand!ing Manwal, which
advises that, if a respondent fails to timely file an answer, counse! for
the General Counse! should write fo the respondent advising that no
answer has been filed and waming that a motion for default judgment
will be filed within o certain perlod of time, “normally riot to exceed 1
week from [the] date of written communication.” Sec. 10280.3 further
states that if an answer is not fited within the specified period, “counsel
for the General Counsel {should] file & Motion for Default Judgment
with the Board,” In fact, the Board has held that the failuré of a Re-
glonal Office to issue the recommended warning letter prior to filing a
default judgment motion. does hot excuse a- respondent’s antecedent

failure to file a timefy answer. See Bricklaye;.r Local 31, 309 NLRB &t

970,

5 We also reject the Respondent's argument that Reg:on 7 and
Charging Party Lett were not prejudiced by the Respondent's failure to
file a timely answer, as it i3 not necessary io show prejudice before
requiring the Respondent to comply with the Board's rules. Starrs
Group Home, Inc., 357 NLRB 1219, 1220 (2011).

Fouﬂh the Respondent argucﬁ that the. complamt ftself
is procedurally deficient in several ways, and therefore
cannot be the basis for legal relief. Primarily, the Re-
spondent asserts that the complaint fails to ¢ornply with
Section 102.15(b) of the Board’s Rules and Regulations

- -which provides that a complaint shall contain “a clear

and concise description of the acts which are claimed to--
constitute unfair -labor practices, including, where
known, the approxiinate dates and places of such acts .

. and the names of respondent’s agents or other representa-

tives by whom committed.” We disagree. The com-

‘plaint in this case meets the Rules’ specificity require-
-menty with respect to each of the unfair labor practice

allegations, Tt sets forth the dates and locations of the
alleged unfair labor practices, the name of the alleged
discriminatee and of the Respondent’s agent. involved,
and the text of each of the allegedly unlawful employee
work rulés. “[Aln unfair labor practice complaint is not
judged by the strict standards applicable to certain plead-
ings in other, different legal contexts.” Arfesia Ready
Mix Concrete, Inc.,, 339 NLRB 1224, 1226 & fn. 3
(2003) (citing -cases). Thus, the- complamt sufficiently
puts the Respondent- on notice of the acts alleged to be
unfair labor practices,”

Lastly, the Respondent claims that it has meritorious
defenges to the allegations in the complaint. The Board
has repeatedly stated that a respondent’s asseited merito-
rious defenses are not properly before it when, as here,

-the respondent has failed to-show good cause for its late

response. See, e.g., Perry Brothers Trucking, Inc., 364
NLRB No. 10, slip op. at 2 (2016), and casss cited there,
For the foregoing reasons, we find that the Respondent
has failed to file a sufﬁcwnt answer to the complaint or
show good ‘cause why the Board should not find all of
the allegations in the complaint to be true. Accordingly,
we deny the Respondent’s Motion for an Extension of

. Time and reject the late answer that the Respondent filed -

in response to the Motion for Default Judgment, In the
absence of good cause being shown for the failure to file

- a timely answer, we deem the allegations of the consoli-

dated complaint to be admitted as true, and we grant the
‘General Counsel’s Motion for Default Judgment,
On the entire record, the Board makes the following

? The Respondent also contends that pre:complaint investigation was
inadequate and the complaint failed o rllege that Regwn 7 comphed
with Sec, 101.8 of the Board's Rules and Regulations prior to the issu~
ance of the complaint, Aparl from the fact that the Res;:ondent‘s asser-
tion of an inadequate mveshgahon is purely speculative and its inter-

" pretation of Sec. 101.8 is mistaken in several respeots, Sec. 1018 per- -

teins only to the General Counsel’s exercise of exclusive prosecutorial
avthority uader Sec. 3(d) of the Act and § is not subject to our review.

.
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) FINDINGS OFFACT
. LIURISDICTION -
At all matenaI times, Respondent g limited hablhty

corporation with an ofﬁce and place of business in De- -

. troit, Michigan (Detroit facility), has been engaged in the
'operatlon of a ‘hotel providing lodgmg and restaurant
services to guests.

During the calendar year ending December 31 , 2015, a

" representative period, the Respondent, in the course and -
conduct of its business operations described above, de-
rived gross revenues in excess of $500,000 and pur- -

chased services. valued in excess of $5000- from public
utilities and telecommunications Entltles engaged directly
in interstate commerce, .

We find that the Respondent is an employer engaged
in commerce within the meaning of Section 2(2), (6), and
(7) of the Act,

I AL_L'EGED UNFAIR LABOR PRACTICES

‘At all material times, the -following individuals held
the position set forth opposite their respective names and
have been supervisors of the Respondent within the
meaning of Section 2(11) of the Act and agents of the
Respondent within the meanmg of Section 2(13) of the
Act,

Sh]rley Johnson . Partner
Bill-'Wiiliams Genéral Manager
. Robert Duncan Front Desk Manager
Chantel Pearson Front Desk Supervisor
Keisha Hester Housekeeping Supervisor
. The following events occurred, g1v1ng tise to this pro-
ceeding:

1. Since about October 21, 2015, Respondent has
maintained the foliowing. ernployee work rules and poli-
cies at its Detroit facility:

(a} .“I agree not to return to the hotel before or after
my working hours without guthorization from my man-
ager.” [Expectations of Employment, page 1, 4th bullet]

.(b) Risk of immediate discharge for “[f]allure to con-

duct and poriray a genuine attitude of hospitality toward -

fellow associates and customers.” [Expeetanons of Em-
ployment, page 2, #1]- :

{c) “Iunderstand that unless approved by the General
Manager or appropriate Executive Committee Member,
no badges, buttons, pins, patches or ribbons may be at-
tached to my Name Ta_g or any other part of my uniform
or business attire . . . . [Expectations of Employment,
page 2, 3rd bullet]

(d) “Associates are NEVER aHOWed to sit and social-
ize in common areas or in custorners’ v1ew
Rules, page 1, 9th bullet]

[House-

(e) - “At no time are you to discuss gratuity with. a
guest.”: [House Rules, page 2, 2nd bullet] - ’

() “NEVER discuss personal. topics, problerms, hotel
business, or social issues in the common areas, and cer- -
tainly not where guests are present, and- never discuss
personal issues’ or work issues thh guests.” . [House '
Rules, page 2, 4th. buliet]

(g) “All electronic and teIephone communications sys-
téms and all communications and information transmit-
ted by, received from, or stored in these systems are the

property of The Hotel St. Regis Detroit and, as such, are

to be used solely for job-related purposes. ' The use-of -
any software and business equipment, including but not -
limited to, facsimiles, telecopiers, computers, the Hotel’s
e-mail systein, the Internet, and copy machines for pri-
vate purposes is str1et1y prohibited . ., , . [Expectations
of Employment page.3, following the headmg “E-Mail,
The Ttiternet And Other Telephonic Communications™]

2. About February 12, 2016, Respondent, by its agent
Shirley Johnson, at its Detroit facility, coercwe]y inter-
rogated its employee, Caroline Lett, '

3.. (a) About February 16 2016, Respondent dis-

' charged Lett.

(b) Respondent engaged in the conduct described in

_paragraph 3(a) because Respondent perceived that Lett

may favor union representation, and- to- d:scourage em-

" ployees from harboring such sympathles or engaging in

union activities.
CONCLUSIONS OF LAW
By the conduct described in paragraphs 1 and 2, Ré-
spondent has been interfering with, restraining, and co-
ercing employees-in the éxercise of the rights: guaranteed
in Section 7 of the Act in viclation of Section 8(a)(1) of

- the Act, By the conduct described in paragraph 3, Re-

spondent has been discriminating in regard to the hire or . -
tenure or terms or conditions of employment of its em-
ployees, thereby discouraging membership in a labor
organization in viclation of Section 8(a)(3) and (1).of the-
Act. " The Respondent’s unfair Iabor practices affect -
commerce within the meanmg of Section 2(6) and {7) of

_ the Aet

REMEDY

Havmg found that the Respondent has engaged in cer-
tain unfair labor practices, we shall order if to cease and
desist and to take certain affirmative action designed to
effectuate the policies of the Act. Specifically, having -
found that the Respondent violated Section- 8(a)(3) and
(1) of the Act by discharging Caroline Lett, wo shall or-_
der the Responident to offer Lett full reinstatement to her
former job or, if that job no longer exists, to a substan-
tially equivalent position, without prejudice to her senior-
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- ity or-any other rights or privileges previously enjoyed.
In addition, we shall order the Respondent fo make Lett
. whole for any loss of earnings and other benefits suffered
. as a result. of the discrimination against her. - Backpay
shall be computed in accordance with F. W. Woolworth
" Co., 90 NLRB 289 (1950), with. interest &t the rate pre-
scribed in: New Horizons, 283 NLRB 1173 {1987), com-
pounded daily as piescribed in Kentucky River Medical

Center, 356 NLRB 6 (2010). In accordance with our
recent decision in King Scopers, Inc., 364 NLRB No..93 .

(2016), we shall also order the Respondent to compen-
“sate Lett employees for her search~for-work and interim

employment expenses regardless of whether those ex-
penses exceed interim earnings. Search-for-work and
interim employment expenses. shall be calculated sepa-
- rately from taxable net backpay, with interest at the rate
prescribed in New Horizons, supra, compounded daily as
prescribed in Kentucky Rivér Medical Center, supra. We
shail further order the Respondent to compensats Leatt for
any- adverse tax consequences of receiving a lump-sum
backpay award and to file with the Regional Director for
Region 7 a report allocating the backpay award to the
appropriate calendar year. - AdveSery of New Jersey, Inc )
363 NLRB No. 143 (2016).

The Respondent additionally shall be ordéred to re-
move from its files any references to Lett’s unlawful
discharge and -within-3- days thereafter to noiify her in
writing that. this has been done and that the discipline
will not be used against her in any way,

Fmally, baving found that the Respondent violated
- Section 8(a)(1) by maintaining overbroad efnployee work
tules in its Expectations of Employment and House
~ Rules, we shall order the Respondent to rescind o revise
the unlawful rules, and advise its employees in writing of
such rescission or revision in accord with-Guardsmark,
. LLC, 344 NLRB 809, 812 (2005), enfd. in relevant part

475F.3d 369 (D.C. Cir. 2007, -

The Respondent shall also post the attached nonce in
accord with J. Picini Floormg, 356 NLRB 11 (2010).

. o . ORDER

The National Labor Relations Board orders ‘that the
Respondent, St. Regis Enterprises, LLC, Detroit, Michi-
gan, ifs officers, agents, successors, and asmgns shall

1. Cease and desist from

(a) Discharging or otherwise dlscrlmmatmg against -

employees for supporting a labor organization.

(b) Coercively interrogating employees about their un-
ion sympathies or suppott,

* (c) Maintaining rules which employees would reason-
ably construe to discowrage engaging in union or other
protected concerted activities, and specifically the fol-
lowing overly. broad employee work rules:

(1) “I agree not to return to the hotel before or-after my
working hours without authorization from my manager.” -
{Expectations of Employment, page 1, 4th bullet]

(ii) Risk of immediate discharge for “[flailure to con-
duct and poriray a genuine attitude of hospitality toward
fellow associates and customers.” [Expectations of Em-
ployment, page 2, #1] ' p

(iiD) “I understand that unless approved by the General .
Manager or appropriate Executive Committee Member,
no badges, buttons, pins, patches or ribbons may be at-
tached to my Name,Tag cr any other part of my uniform.
or business attire . , , .”. [Expectations of Employment
page 2, 3rd bullet)

(iv) “Assocxates are NEVER allowed to sit and social-
ize in common areas or in customers’ view.” [House
Rules, page 1, 9th bullet]

(v} “At no time are you fo discuss gratulty with a

~ guest.” [House Rules, page 2, 2nd bullet]

(vi) “NEVER discuss personal topics, problems, hotel
business, or social issues in the common areas, and cer-

“tainly not where guests are present, and never discuss

personal issues or work issues with guests.”
Rules, page 2, 4th bullet] :
- (vil) “All electronic and telephone comimunications’

[House

systerns and all communications and information trans-

mitted by, received from, or stored in these systems are

- the property of The Hotel St. Regis Detrott and, as such, -

are to be used solely for job-related purposes. The use of
any software and business equipment, including but not
limited to, facsimiles, telecopiers, computers, the Hotel’s
e-mail system, the Internet, and copy machines for pri-
vate purposes is strictly prohibited . . . .” [Expectations
of Employment, page 3, following the heading “E-Mail,
The Internet And Other Telephonic Communications™]

(d) In any like or related mammer interfering with, re-
straining, or coercing émployees in the exercise of the
rights guaranteed them by Section 7 of the Act.

2. Take the followmg action necessary to effectnate

the policies of the Act. -

(8) Within 14 days from the date of this Order, offer

Caroline Lett full reinstatement to her former job or, if

that job no longer exists, to & substantially equivalent
position, without prejudice to her seniority or any other
rights or privileges previously enjoyed.

(b) Make Caroline Lett whole for any loss of earnings
and other benéfits suffered as a result of the discrimina-

- tion against her, in the manner set forth in the remedy

section of the decision. 1

" (¢) Compensate Caroline Lett for the adverse tax con:
sequences, if any, of receiving a Iump-sum backpay
award, and file with the Regional. Director for Region 7,
within 21 days of the date the amount of backpay is




Case: 16-2562

Document: 1-1.

Filed_:,11/04/2016 Page: 12

6 : DECISIONS OF THE NATIONAL LABOR RELATroNs eOARD-

" fixed, either by agreement‘ or Board order, a report alio‘—

- cating the backpay award to the appropriate calendar.

year.

be used against her in any way.

(e} Preserve and, within 14 days of a request or such ,

additional. time as the Regional Director may allow for
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel rec-
ords and reports, and all other records, including an elec-
tronic copy of such records if stored in electronic form,

necessary to analyze the amount of backpay due under .‘

the terms of thig Order.

(f) Rescind or revise:the rules llsted in l(e), above:

- (&) Furnish employees with inserts for the. current Ex-
pectanons of Employment and House Rules that () ad-
vise that the unlawful provisions have been rescinded, or
(2) ‘provide lawfully worded prowsrons on adhesrve
backing that will covér the unlawfil provisions;.or pub-
lish and distribute revised copies of Expectations of Em-
ployment and House Rules that (1) do not contaifi the
unlawful provisions, or (2) provrde lawfully worded pro-
-vigions. . -

(h) Within 14 days aftor service by the Region, post at
its facility in Detroit, Mlchlgan copies of the -attached
notice marked “Appendix.”® Copies of the notice, on
forms provided by the Regional Director for Region 7,
. after being signed by the Respondent's authorized repre-

sentative, shall be posted by the Respondent and main~ -

tained for 60-consecutive days In conspicuous places

including all places whete notices to employees are cus-

tomarily posted. In addition to physical posting of paper
notices, notices shall be distributed electronically such as

by email posting on an intranet or internet site, and/or

other electronic means, if the Respondent customarily
communicates with employees by such means. Reason-
able stops. shall be taken by the Respondent to ensure that
the notices-are not altered, defaced, or covered by any

other material, If the Respondent has gone cut of busi- -

ness or closed the facility involved in these proceedings,

the Respondent shall duplicate and mail, at its own ex- -
petise, a copy of the notice to all current employees and -

~ *If this Order is énforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na=
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Lebor Relations Board,”

(@ Within 14 days from the date of this Order, remove:
from ifs files any reference to the unlawful discharge,
and within 3 days theteafter, notify the employee in writ-
ing that this has been done and that the dlseharge wrll not -

former ernployees employed by the Respondent at any

_time since November 31, 2015.

(iy Within 21 days aﬂer service by the Region, file -

.with the Eegiotial Director for Region 7 a sworn certifi-

catioii of a responsible official on a form provided by the
Region. attesting - to the steps that the Respondent has
taken to'comply. - -

Dated; Washmgton, D C. October 27 2016

. Mark Gaston Pearce, . ~.. Chairman
Lauren McFerran, Member
(SEAL). NATIONAL LABOR RELATIONS BOARD

MEMBERMSCMARRA dlssentmg
Respondent’s Answer in this case—lmtrally die on

June 14, 2016—was not filed until July 20, 2016. Unlike

my colleagues, however, I would deny the General

"Counsel’s motion. for default judgment on the basis that
_the late filing of Respondent’s Answer involved “excus-
-able neglect.” . Without. question, the Respondent and its .
~ attoineys engaged in “neglect” regarding their treatment

of the initial and amended complaints, 1 also agree that
partles must be “held accountable for the acts and onis-
sions of their chosen counsel.” Pioneer Investment Ser-
vices Co. v. Brunswick Associates Lid. Partnership, 507
U.S. 380, 397-(1993). However, the Board's excusable

“neglect standard permits the late filing of an answer even -

when there is a “showing of fault” (id. at 388) which, as
the Supreme Court has aeknowledged may | mclude “m— ‘
advertence, mrstake, or carelessness, as well as . .., inter-
venmg circumstances beyond the party’s control » 1d.

“In the instant case, Respondent’s answer was filed 36
days late. However, as my ‘colleagues acknowledgs, the
Respondent was represented by three sets of counsel in
succession, The first attorney, Stephen Kursman;, was
perceived to have a conflict of interest between Re-
spondent and the company managing Respondent’s hotel

.that gives rise to the instant case. The second attorney,

Jason' Wilson, reportedly concluded that his “lack of
knowledge and expeérience. in this area of the law made it
ethically imperative that he immediately withdraw.” The
third atiorney, Samuel McCargo, was affiliated with a
law firm that was first contacted by Respondent’s second
attomey, Wilson, -on July 15, 2016, resulting in attorney

‘McCargo’s filing of Respondent’s answer 5 days later

July 20, 2016, These events are materially different from




: - cluding “the danger of prejudlce
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what my colleagues‘ analogize to “upheaval in [2] Jaw

practice” that would normally be afforded “litfle weight” -

 Dated, Washington, D.C. Qctober 27, 2016

- Td. at 398. Agam the Supreme Court has held that “ex- -

" “cusable neglect” may warrant lemem:j,r even-when a party-

- and its attorneys have engaged in “neglect,” and. the
- ‘evaluation of whether such neglect is “excusable” should
entail the evaluation of “all. relevant circumstances” in-

Jdelay and its potential Jmpact

Id. at 395,
I believe the events described by my colleagues estab—

-lish that the Respondent correctly concluded its interests:

were not being -well served before the Board, and Re-

spondent’s ‘second’ attorney, Wi]SOIl, contacted attomey. ‘
McCargo’s law firm on' July 15, 2016; resulting in the-
filing of ani answer within:1 week thereafier. - agree with .

my colleagues that the situation presented here is far
from ideal. However the Board itself has been far from
comsistent in the treatment of late filings by parties and
the Board’s own General Counsel For example; as 1
pointed out in Roy Spa, LLC, 363 NLRB No;, 183, slip
op. at 5-8 (2016) (Member Miscimarra, dissenting), the
General Coungel. filed a response 46 days lafe—even

B longer than the delay at issue in the instant case—and the
Board majority *excused the “untimely response’ even_

though there had beern no timely requést for an extension
of time, and the only reason advanced by thie General
Counsel’s attorney-was his “current work load » Id slip
op. at 5/

“The Board should endeavor to tre‘at requests for lenb'

ency in a consistent and even-handed manner regardless
of whether the attorneys seeking. lenjency represent the

General Counsel or a party-respondent.” -Accordingly, ih

" the instant case, ] would deny the General Counsel’s mo-
- tion for default judgment and permit the allegatlons in
the instant. case to be l1t1gated on the merlts '

! Ag the D.C. Cirovit observed in denying enforcement of a Board

order based on finding that rejection of untimely filed exceptlons was
an ebuse of diseretion: “If the Board articulates ifs reasons for a strict
rule that requires filings to be in hand on the due date end announces
that it will apply this rule nniformly or with specific stated exceptions
- .then this court would be obliged to defer 1o thé Board's disorstion and

authority. Under such circumstances theré would be no reason not to

enforce the'Board's order on request, The present sometimes-yes, some-

‘times-no, somefimes-maybe policy-of due dates canmot, hoWever, be -
squared with our obligation to precluds arbitrary and capricious man- "

agement of the Board's mandate.” NLRB v. Washmyon Star Co., 132
- F. 2d 974, 976 (1984), :

2 My colleagues enter default Judgment agamst Respondent wtthout :

otherwise considering whether aliegations in the original and amended
oomplumts have merit, Accordingly,.1 s:mﬂarly do not rench or pass on
the merits in the instant case.

the length of the

the reason for the de-
lay, including whether it was w1th1n the [party’s] reason-
. able control” and whether the party “acted in good faxt S

- Philip A. Miscimarra, o - Member -

_ NATIONAL LABOR RELATIONS BOARD

~ APPENDIX
. NOTICE TO EMPLOYEES
. " POSTED BY ORDER OF THE
- NATIONAL LABOR RELATIONS BOARD
" An Ageney of the United States Government -

The Natlonal Labor Relations Board has found that we

" violated Federal labor law and has ordered us to post and
" obey this notice.

' FEDERAL LAW GIVES YOU THE RIGHT TO

Forin, join, or assist & union !

Choose representatwes to bargain with vs on
your behalf

At together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected .
actwmes :

WB WILL NOT discharge or othorwise discriminate
against any of you for supporting a labor organization,
WE WILL MOT eoercively ql\estion you about your un-

" jon sympathxes or suppott.

WE WILL NOT ‘promulgate or maintain the followmg-
rules which employees would reasonably construe to
discourage engaging in union or other protected concert-
ed activities, and specifically the followmg overly broad

‘employes work rules:

=1 agree not to retum to the hotel before or aﬁer my
working hours. without authorization from my manag-
er.” [Expectations of Employment, page 1, 4th bulletj
© (if) Risk of immediate discharge for “[flailure to con-
duct and portray a gemuine aftitude of hospitality to-
. ward fellow associates and customers.” .[Expectations
of Employment, page 2, #1]

(i) “T understand that unless approved by the General
Manager or approprlate Executive Cormnmiitee Member,
no badges, buttons, pins, patches or ribbons may be at-
tached to my Name Tag or any othet part of my uni-
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form u-r-busmess aftire .
ponment page 2, 3rd bullet]

(1v) “Associates are NEVER a]lowed to sit and soclal—
ize in common areas or in- el_:stomers vxew * [House ‘

. Rules, page 1, 9th bullet]

(V) “At no time are you 1o discuss grattuty w1th a

guest.” [House Rules, page 2, 2nd bullet]

(vi) “NEVER discuss personal topics, problems hote]

business, or social issues-in-the common areas, and cer-
tainly not where guests are present, and never discuss
personal issues or work issues with guests ” [House
Rules, page 2, 4th bullet] ' :

(vii) “All electronic and telephone. communications

systems. and all communications and information

transmitted by, received from;, or stored in these sys-
tems are the property of The Hotel St. Regis Detroit
and, as such, ars to be used solely for job-related pur-
poses. ‘The use of any software and business equip-

ment, including but not limited to, facsimiles, telecop-

iers, computers, the.Hotel’s e-mail system, the Internet,
and copy machines for private purposes is strictly pro-
hibited . .~ .” [Expectations of Employment, page 3,
fo]lowmg the heading “E-Mail, The Internet And Other
Telephonic Communications”]

WE WILL NOT in any like or related manner interfere
with, rest:ram, or coerce you in the exercise of the rights
listed above. ,

WE WILL, within 14 days from the date of the Board’
Order, offer Caroline Lett full reinstatement to-her for-
mer job or, if that job no longer exists, to a substantially

equivalent position, without prejudice to her seniority or -

any other rights or privileges previously enjoyed.

" WE WILL make Caroline Lett ‘whole for any loss of

‘eamings and other benefits resulting from her discharge,
- less any net interim eamings, plus interest, plus reasona-
ble search-for-work and interim employment expenses.

WE WILL compensate Caroline Lett for the adverse tax .

consequences, if any, of receiving a lump-sum backpay

2 [Expeetatlons of Em-.r :

award, and WE WiLL file with the Regional Director for
Regi'on 7, within 21 days of the date the amount of back-
pay is fixed, either by agreement or Board order, a report

- allocating the backpay award to the approprlate calendar-

year,

- WE WILL, w1thm 14 days from the date of the Board’s -

Order, remove from our files any reference to the unlaw-
ful discharge of Caroline Lett, and WE WILL, within 3
days thereafter, notify her in writing that this has been
done.and that the chscharge will not be used agamst her

" in any way.

WE WILL resemd or tevise the employee work rules

- listed above.

WE WILL furnish you with mserts for the current Ex-
pectatlons of Employment and House Rules that (1) ad-
vise that the unlawful provisions havé been rescinded, or
{2) provide lawfully worded - provisions on adhesive
backing that will cover the unlawful provisions; or WE

" WILL pubh'sh and distribute a revised Expectations of

Employment and House Rules that (1) do not contain the

- unlawful rules, or (2) provides the language of lawful

tules.
ST. REGIS ENTBRPRISES, LLC
. found  at

The Board’s  -decision ~can  be

wwwiilib.govicase/07-CA-17059] or by usmg the QR code

below. Altematlvely, you can obtain a copy of the decision
from the Executive Secretary, National Labor Relations
Board, 1015 Half Street, SE Waslungton, D.C. 20570, or
by cal]mg (202)273-1940, .




